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MEMORANDUM OPINION AND ORDER

This case arises under the Federa Arbitration Act, 9U.S.C. 8§82, 4and 5. Itinvolvesan
arbitration proceeding which, sadly, has achieved none of the cost-saving or time-saving benefits which
the Federd Arbitration Act sought to promote. Before me are the parties cross motions for summary
judgment.

Two years have passed since defendant, LeafRe Reinsurance Company (“LeafRe’),
commenced an arbitration proceeding againgt plaintiff, Jefferson-Filot Life Insurance Company
(“Jefferson-Filot”) before the American Arbitration Association (*AAA™). The arbitration proceeding
ground to a hdt before it started due to the parties’ inability to pick amutualy agreeable arbitration
pand.

At the heart of thislawsuit isaparticular provison of the arbitration clause in the parties

Reinsurance Agreement (“the Agreement”). In Section 5.4(c) of the Agreement, the parties stipul ated



that the three arbitrators gppointed by the AAA to hear their dispute must have the following
qudifications.

(2) they must be neutrd;

(2) they must be active or retired officers of alife or health insurance company;

(3) they mugt be familiar with the reinsurance business.

Jefferson-Pilot consdered that the three arbitrators gppointed by the AAA were unquadified
under the terms of the Agreement because they were naot, in its view, “active or retired officers of alife

or hedlth insurance company.” It refused to arbitrate in front of the designated panel, and when the

AAA announced its intention to proceed over its objection, it brought this lawsuit to stop the arbitration.

Quite understandably, LeafRe was not interested in being waylaid in federd court in adispute
about a preiminary procedurd issue. It filed amotion to dismiss, arguing that | did not have jurisdiction
under § 4 of the Federa Arbitration Act to stay an arbitration to review the composition of an arbitral
pand. Although reluctant to further delay the arbitration, | denied LeafRe's motion to dismiss based on
my assessment that Jefferson-Pilot stated a claim under the Federd Arbitration Act.

The Act provides in rdevant part:

84 “A party aggrieved by the aleged fallure, neglect, or refusd of another to arbitrate under a

written agreement for arbitration may petition any United States didtrict court which, save for

such agreement, would have jurisdiction under Title 28 .. . . for an order that such arbitration

proceed in the manner provided for in such agreement.”

§ 5: If in the agreement provison be made for amethod of naming or gppointing arbitrator or
arbitrators.. . . such method shdl be followed.”

For purposes of the motion to dismiss, | assumed that the three AAA arbitrators were, as

plantiff dleged, not qudified under the terms of the Agreement. In my ruling on the mation to dismiss |



dated that if the facts were as Jefferson-Filot aleged, | would have jurisdiction to order that the
arbitration must proceed according to the terms of the written agreement.

See Mastrobuono v. Shearson Lehman Hutton, Inc., 115 S. Ct. 1212, 1214 (1995) (the purpose of
the Federd Arbitration Act isto ensure that private agreements to arbitrate are enforced according to
their terms).

Now on summary judgment, | find that two of the arbitrators were qudified under the
Agreement.! Arbitrator Kristie Sayre was the former Head of Actuarid for Liberty Life Insurance
Company. Arbitrator Thomas Loftus had thirty years of experience in the genera counsd’ s office of
the Unigard Security Insurance Company. Both were “active or retired officers of alife or hedth
insurance company.”?

LeafRe basically concedes that the third arbitrator, Ellen Y anshom, though an experienced
arbitrator licensed in life insurance, was not qualified under section 5.4(c) of the Agreement. Sheis not
and never has been an officer of alife or hedlth insurance company. Her gppointment as an arbitrator

violated the plain language of the Agreement.

1Jefferson-Pilot asks that | stay the arbitration because | have already deemed the three AAA-
appointed arbitrators unqualified. In fact, | made no such finding. In my previous ruling, | accepted the
facts of plaintiff’s complaint as true, as | must on a motion to dismiss.

2Jefferson-Pilot argues that arbitrators who served as general counsel of an insurance company
are not qualified officers under the Agreement, but this argument has no merit. The Agreement does not
impose any specia requirement as to what “office” the arbitrators must hold, and | see no reason to
import such a limitation into the Agreement.



There is no suggestion the AAA gppointed the pand in bad faith; on the contrary, the partiesto
this action — both of them — made it extremely difficult for the AAA to gppoint aqudified pand. | need
not find bad faith, however, before | intervene to uphold the terms of an arbitration agreement.

The question before me iswhat to do next.

The Federd Arbitration Act offers a solution which, | suspect, will be agreeable to both sdes.
| refer to 8 5 of the Federa Arbitration Act which empowers me to designate and gppoint arbitratorsin
theevent of adelay. 9 U.S.C. § 5 states:

“[i]f in the agreement provision be made for amethod of naming or gppointing an arbitrator . . .

such method shdl be followed:; but if . . . amethod be provided and any party thereto shdl fall

to avall himsdlf of such method, or if for any other reason there shal be algpse in the naming of
an arbitrator . . . then upon gpplication of either party to the controversy the court shall
designate and gppoint an arbitrator or arbitrators or umpire as the case may require.”
This section does not require me to make afinding that one party or the other breached the Agreement
or acted for the purposes of delay. | need only find that there was algpse in the naming of an
arbitrator. Such alapse has certainly occurred in this case.

The parties have two options. They can, if they like, attempt to settle this matter by agreeing on
apand of three arbitrators. | invite the parties to schedule a settlement conference with meiif they think
that such a conference would assigt in resolving the dispute. If the parties cannot settle on three

arbitrators within twenty-eight days of this order, | will gppoint arbitrators from the origind list of eeven

arbitrators pursuant to my authority under 9 U.S.C. 8 5 of the Federd Arbitration Act.



The parties motions for summary judgment are entered and continued for twenty-eight days.

ENTER:

James B. Zage
United States Digtrict Judge

DATE:




